The Kanakaria Mosaics and United States Law

-The history of the mosaic itself begins 1400 years before the present day where a scene, depicting Jesus in the Virgin Mary’s lap sitting on a throne and surrounded by the Twelve Apostles, was created in the apse of the Church of the Panagia Kanakaria in Lythrankomi on the coast of northern Cyprus. The mosaics survived relatively undisturbed until they entered a somewhat precarious situation during the military coup against the Greek-Cypriot government in 1974 and subsequent invasion of northern Cyprus by Turkey. The island was divided into two distinct Turkish and Greek zones, and population transfers made it so that Greek Orthodox churches in the north were literally abandoned. It is during this period that the Kanakaria Mosaics were stolen.

-In 1988, an Indianapolis Art dealer named Peg Goldberg encountered the art dealers Robert Fitzgerald and Michel van Rijn of somewhat shadowy repute while in Amsterdam. Goldberg sought to purchase a set of Byzantine mosaics for 1,080,000 dollars under the assumption that the pieces were excavated by a Turkish archaeologist and had been exported with permission of the Turkish-Cypriot government. Goldberg subsequently had the mosaics “restored” so that their once curved surfaces were refitted by a conservator to on a flat plane so that they were more attractive. 

Law and Recovery of Stolen Property: 

-Many objects that are stolen and of archaeological nature are often those confiscated or lost during periods of war. These are often incredibly complex cases but the issues surrounding the Kanakaria mosaics have been simplified by the fact that they have a documented source of original ownership as they were recorded by a Dumbarton Oaks publication in 1977. Secondly, Goldberg only possessed the objects in question for a relatively short period of time. 

Laws of Sales and Uniform Commercial Code:

-The law dealing with transfer of title of personal property in the United States has two chief doctrines. Firstly, according to the Uniform Commercial Code or UCC, the transferor of goods can only convey as good title as he or she has. A thief cannot convey good title under any circumstances regardless of the transferee’s status. However, the UCC is somewhat liberal in its definition of voidable title. This provision permits a transferor to convey title to a good faith purchaser when the original owner has delivered the goods under a transaction of purchase, even if the transaction later proves to have been the result of fraud. Nonetheless, the UCC makes the distinction between circumstances of entrustment and incidents of theft. 

Statues of Limitation and Adverse Possession 
-The second branch of law dealing with title of personal property is governed by the statutes of limitations which dictate that a law suit must be filed within a certain period from the accrual of the cause of action. In other words, after a period of time this law assumes that evidence become stale and memories less reliable so a person is safe from the legal proceedings of alleged wrong doings. A plaintiff cannot sit on a their rights, delaying the time at which the defendant can best gather evidence for their case. 

-Thus it appears that in matters of acquisition to title of personal property, there is a conflict between policies concerning commercial transactions and those governing time bars. Most artwork or cultural property cases stretch over a long period of time and thus the original owner is not allowed to present a claim to the property due to the statue of limitations. If the period of time is much shorter however, the UCC seems to prevail and the time bar doesn’t take effect. 
-Most statutes of limitations require recovery of personal property usually within 2 to 6 years. Most cases thus circulate around establishing the accrual of cause of action so that one can define when to start imposing the time limit. In the case of the Kanakaria mosaics, one would say that the accrual takes place at the time the injury was done. Thus, when the mosaics were taken from the church. In Indiana, the statute of limitations is 6 years making it so that the original owner is unable to file a suit and Goldberg can keep the artwork. However, there is the problem of whether or not the plaintiff couldn’t file suit in the allotted period of time because they were lacking information like the fact of the injury, the location of the artwork, and the identity of the possessor. Most courts have accommodated for this and amended the start of the time limit for the plaintiff in cases of stolen artwork. 

Application of Statutes of Limitation to the Recovery of Stolen Art Works:

-The first case of the modern era concerning the accrual of a cause of action for replevin of stolen art works was Menzel vs. List. The New York courts had established a rule by this time called the ‘demand and refusal’ rule in which the cause of action doesn’t accrue against a good faith purchaser of stolen property until the true owner makes a demand for the return and the possessor refuses. This has been criticized for protecting the plaintiffs rights excessively as the time limit of the statute of limitations only starts when the plaintiff has both located their work and decided to act on that knowledge. 

-The other approach is the ‘discovery rule,’ in which the statute of limitations doesn’t run until the plaintiff knows or reasonably should have known where their stolen property was located. The court focuses on the due diligence of the plaintiff to locate and search for their stolen property and as long as they demonstrate such attempts, the time period doesn’t start. However, this approach is also sympathetic to the plaintiff and places too much emphasis on their conduct and not on that of the defendant. It is also ironic in the fact that it places the burden on the true owner to prove due diligence instead of placing burden on the purchaser to prove good faith in the acquisition of the stolen item. 
-The federal courts seem to have come to a decision concerning the two approaches to the statutes of limitations in New York state law in the case of Solomon R. Guggenheim Foundation v. Lubell. The Guggenheim discovered sometime after 1965 that a Chagall painting was missing. The theft had not been recognized until 1970 when a full scale inventory assessment was administered. The painting had been purchased for 17,000 dollars in 1967 by Mr. and Mrs. Lubell and only in 1986 did the Guggenheim officially make a demand for it, eventually filing suit in 1987. The New York Court of Appeals rejected the use of the ‘discovery rule’ to this particular case but reaffirmed the demand and refusal rule as the best application of the statute of limitations. The defendant’s arguments seemed to be based on the equitable doctrine of laches which rely on the ‘conscience of the court,’ a more flexible approach by which the court can try to do what ought to be done as opposed to what is stipulated by strict legal codes. The defendant would never be able to institute the statute of limitations against the plaintiff but under this equity approach, they could attempt to demonstrate that the plaintiff delayed unnecessarily in bringing the suit and that the defendant’s case was consequently prejudiced.  In other words, a case couldn’t be barred if there was simply a delay in making a demand, but if that delay caused prejudice to the defendant’s case, then it could be. 
-This resolution seems to represent an improvement over the ‘demand and refusal” rule because it forces the plaintiff to act in a timely fashion, but not before it is possible to bring a suit forward, only protecting the defendant when the statue of limitations to prevent stale lawsuits and evidence is served. The court’s rejecting of the ‘due diligence’ requirement inherent in the ‘discovery rule’ places the emphasis of the court on protecting the original owner of stolen art. In an attempt to prevent New York from becoming a haven for stolen artwork, the courts seem to have attempted to reduce the burden on the original owner and redistribute on the current purchaser of a piece to discover the true provenance of the art. 

-In the case of the Kanakaria mosaics, the District court of Indiana utilized the ‘discovery rule’ to determine that the statue of limitations would not be allowed to run, otherwise barring the Republic of Cyprus from recovery of the looted art. This necessitated investigations into the actions of the government on Cyprus in terms of publicizing the theft and consistently checking with the multiple international agencies to determine where there was new information on the whereabouts of the mosaics. Investigations into Goldberg’s conduct were not necessary however because under the ‘discovery rule,’ the actions of the defendant are irrelevant. It is assumed that “ a commercially reasonable purchaser should have questioned the provenance of the mosais and refused to deal with them or at least been sufficiently suspicious so as to undertake more serious efforts to determine legitimacy.” Ironically, Goldberg brought the examination of the court upon herself through the defense she chose to pursue. Goldberg applied the mantle of Swiss law to her defense, which grants title immediately to a good faith purchaser, and thus the District Court had to make an assessment of her standing as a good faith purchaser. The court concluded she was not of this status for the following reasons: 
1. she knew little information about the dealers whom she was transacting business with

2. she had completed the transaction with considerable haste

3. she lacked knowledge of Byzantine art

4. she failed to consult a Byzantine art expert subsequently 

5. she made only questionable attempts to contact the multiple governments involved and international organizations that monitor stolen artwork. 

-These were all factors which under the ‘discovery rule’ alone would have been neglected as it looks only at the conduct of the original owner in determining the location of their art. The New York court system’s formulation of the equitable defense of laches on the other hand, seems to resolve this shortcoming by focusing on the purchasers good faith and diligence in determining whether to purchase an object. 
Recent Cases involving the Recovery of Stolen Art Works: 

The Lydian Hoard: Turkish attempt to reclaim the Lydian treasure plundered in the 1960’s and sold to the Metropolitan Museum in New York. The Met hadn’t displayed the pieces until 1984 but by 1987, the Turkish government filed suit. The case was administered by the law of New York State as set by the Guggenheim vs Lubell decision, applying both the ‘demand and refusal’ rule and equitable defense of laches. The case wouldn’t be barred by the statute of limitations because the Turkish government filed suit within the required time period. But the equitable defense of laches made it so that the court would still have to establish whether the plaintiff had unreasonably delayed in bring the case to court so as to prejudice the defendant’s defense case. The Met immediately returned the pieces and the director Philippe de Montebello stated that the staff probably knew that the Lydian treasure came from illicit excavations. “under the equitable approach, it can be suggested that the defendant who knows that it has acted illegally or in bad faith is never prejudiced by a delay in the brining of a law suit.
The Sevso Treasure: The fact that no clear provenance can be established for the Sevso treasure distinguishes its legal circumstances from the Kanakaria mosaics and the Lydian Hoard. Because the Roman empire extended over 40 countries at the time the treasure seems to have been made, Croatia, Hungary, and Lebanon have all petitioned for its return. But because no one can provide documentation for its excavation, the rights of ownership are still ambiguous. It remains in the hands of its purchaser though title to the treasure seems uncertain as any owner would probably risk another drawn out lawsuit if some provenance or new evidence came to light. 

Impact of International Law: 

-The effectiveness of the UNESCO Convention of 1970, adopted by the United States in 1972, was mitigated by the fact that it was only an executory treaty that would not take effect until Congress enacted legislation that officially implemented it. Congress delayed such action due to the influence of the lobbyist in the New York art market. 
-The US Customs Service began seizing unilaterally cultural property exported from South America which it suspected was stolen. As a consequence, Congress enacted the Convention on Cultural Property Implementation Act of 1983. However, it stipulated that treatment of the UNESCO Convention would apply to property stolen after the date of the CPIA’s institution. This made it so the Lydian Hoard and Kanakaria mosaics were exempt from international laws. The author notes that the Unidroit Convention represents a compromise of the various conflicting interests.

-Other attempts to circumvent and restrict the effectiveness of such international legal conventions have been made which center around the legitimacy of a nation’s ability to declare ownership of stolen property. When there is no single person, organization, firm, or museum responsible for the ownership of a piece of art, many nations declare it property of the government but many court cases seek to call into question such national declarations of ownership. The Kanakaria mosaics again escape this mounting problem in international law because they have a clear provenance. 
Conclusion: 

If the reason one seeks to protect the possessor is to protect legitimate commercial actions, than the possessor must act in a commercially reasonable manner. A possessor who acts in bad faith or without clear title or without undertaking a diligent inquiry into the value, origin, ownership cannot be said to have relied on good title nor can they claim to have been prejudiced by any alleged delay on the part of the true owner. The equitable defense of laches instituted by the New York State courts focuses attention on the current possessor’s conduct instead of the due diligence of the original owner. The author ultimately believes this to be a more superior method than the ‘discovery rule’ or due diligence policy used in the Kanakaria case. 
The Conservator’s View:    

Introduction: 

-Two independent conservators were brought in to assess the Kanakaria mosaics and testify in a suit of damages which eventually became its own separate suit. 

-The significance of the pieces: the Kanakaria fragments are some of the few Byzantine church mosaics that survive in pristine condition and represent the high quality of church decoration in the provinces. They also preserve important iconoclastic features that escaped the period of destruction occurring throughout the region. The mosaic is comprised of glass and stone tesserae set into lime plaster in three layers, two rough and one finished fine layer. The sinopia or outline of the entire scene was first painted in red, green, and black pigment on the wet bedding plaster and left partially visible to fill in the joints of the tesserae. A great sensitivity to light is also displayed by the artists as many pieces were angled to reflect candles and give the piece a sense of momentum. 

Examination: 

-a variety of methods of naked-eye examination, low power loupes, high power magnification, and ultraviolet light were used to examine the pieces and all efforts were documented photographically. The main purpose of the work was to establish a chronology of the varying conditions of the piece and determine whether or not certain parts of the damage could be linked directly to the dealer. The mosaics were first taken from the walls, then taken to Munich, eventually being sold in Geneva, and finally moved to the United States and thus there were a number of potential periods to consider. 

-In Indianapolis, three of the four fragments had been attached to flat squares of masonite with screws and the fourth by some other means. All four had their sides covered with plaster of Paris. Undulations resulted in the surface of the fragments due to the buckling of the deeper layers as these curved pieces were forced into a flat alignment. A series of cracks also covered the surface of each fragment and attempts to fill the cracks had distorted the relationships between tesserae when compared to original photographs of the pieces by Megaw and Hawkins. Tesserae loss was documented on a range from whole sections to only a few isolated instances. The conservators also discovered that a yellow adhesive had been applied over the surface of all of the fragments. A shiny, milky white substance was found on the surface randomly but had high concentrations in the cracks and crevices and actually correlates to the restorer’s claim of injecting Elmer’s Glue into the mosaic. A myriad of materials were used to fill the areas previously discussed where tesserae were cracked or missing such as plaster or Paris, wax, glues, putties, and even sand in some cases. Loose particles were also found imbedded into tesserae like dirt, fibres, and dust. There were also many cases of resetting of tesserae in which original tesserae in situ were removed and their bedding replaced at which point the pieces were reattached. Because the setting bed had been so disrupted by all the process described above, the once visible sinopia has completely disappeared. 

Conclusions of Examination: 

-There appears to have been five distinct phases of damage to the artwork:

1. The removal of the mosaics from the apse which showed no considerations for the curved nature of the pieces or their spatial positioning as part of a larger whole

2. The removal of the facings used to protect the pieces seems to have been careless so that the facings were probably ripped off, shearing off the surfaces of some tesserae and loosening others. 

3. Transportation from Munich to Indianapolis via Geneva and New York in inadequate ¼ inch plywood crates. The rubber foam used to secure and cushion the mosaics was also ineffective and resulted in further cracking. 

4. The restoration work distorted the careful positioning of the tesserae intended by the original artist, changing the aesthetic appearance of the figures and their ability to reflect light. The irreversible materials used by the restorer also further contributed to the damage along with the lack of documentation of the state of the piece. 

5. Post restoration travel for sale of the mosaics caused further cracks and surface deterioration. 

-Though returned in 1992, the authors think that the extent of the damages caused here will make it unlikely that the mosaics will ever be restored to their original positions in the church. 
Ethical Issues Presented by the Mosaics Case: 

-The emphasis on financial gain is the underlying theme of the destruction of these mosaics from the looters on Cyprus to the restoration work far later. It appears as though the impetus behind choosing a restorer was based more around discretion than professional skill or belief in the historical significance of the pieces. At no point should a restoration artist impress their own artistic creations on a piece. Certain ethics have thus evolved for a conservator’s work: 

    -whenever possible treatment should not be invasive, neither adding or subtracting elements

    -minimal intervention should be the rule

    -reversible conservation materials are the only materials that one should seek to use

    -the keeping of meticulous written accounts and photographs to document the process
-Solutions to the problem of conservation of illicit antiquities: 

     -assign a value to the original integrity of surviving art that becomes a desirable quality for both seller and purchaser

     -education of the public: conservators should spread the information about conservation, documentation of the process, and principles and ethics of careful treatment of artwork. This can be accomplished through integrating conservation work with museum displays which increases public awareness. This may someday extend the knowledge and value of good conservation work to buyers and sellers. 

    -certification of conservators might also help to stifle business for unethical restorers, establishing a code of ethics that eliminates the excuse for a purchaser that they were unaware of the specific practices of their employee.         

